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M A R R I A G E       C O N T R A C T

      Procedure for formalization and termination of Marriages
· 1. Engagement Registration
· 2. NOC – No Objection Certificate/s
· 3. Health Clearance – HIV/AIDS, Thallasaemia, Hepatitis
· 4. Nikahnama – Marriage Contract 
· 5. Nikah – Sigha – Pronouncement of Shartil/Shurootil Ma’aloom
· 6. Issuance of Certificates – Jamaat – Statutory Organization
· 7. Exercise of Rights
· 8. Role of Jamaat  




· Preamble

Procedure for formalization and termination of Marriages agreed upon and implemented by all the Jamaats throughout the world may possibly pave way to alleviate or bring under control many of the concerns of the community regarding the success of matrimonial bonds, the misunderstandings amongst the couples and/or interferences on the part of their immediate relatives giving rise to day to day teething problems obstructing harmonious living, the increasing number of matrimonial disputes ending up in divorces, marriage knots being tied and/or untied within and outside the community with or without the direct involvement of the elders of the families and/or the Jamaats.

Some of the problems which need to be highlighted and brought under immediate control are enumerated as follows:

· Arrangements for swift and quick marriages especially for suitors from overseas with or without the knowledge or involvement of the Jamaats of the respective brides and grooms and/or without Engagement Registration or without a public declaration to that effect prior to the performance of Nikah. 
1.1 Lack of Public Declaration in the form of Engagement Registration at times result in cases where it is discovered at the time of the performance of the Nikah or immediately thereafter that the girl was already  betrothed to or in love with another boy but because the new suitor is from overseas or is affluent, the parents of the girl prevail upon the girl or coerce her to opt to the new suitor and arrange swift and quick marriage.       
· Arrangements  for  swift   marriages especially  for  suitors from overseas with or without the production and/or verification of  suitable N.O.C.- No Objection Certificates issued by the hometown Jamaats of the suitors.  
2.1 Cases of young men from the Western countries and Africa visiting Mumbai and Karachi      are on the increase where quick/swift marriages are arranged through private parties without the involvement of local Jamaat and/or verification of NOC from the hometown Jamaats with the result that the local Jamaats of the couples are not able to play any role in cases of disputes and more often than not, the boys unilaterally take upon themselves to send the girls back home and arrange for the pronouncement of Talaq through the same private parties who had arrange the marriages.   At times it is also discovered later on that the boy is a divorcee or a widower with young children under his care or he has already a wife in the hometown whom he has not divorced and he has not obtained the consent of the first wife to take a second wife. Individuals tend to take undue advantage of the advanced age or poverty of girls who remain without protective safeguards.    
· Arrangements for marriages without the production of Health Clearance Certificates for HIV/AIDS, Thallasaemia,Hepatitis. 
3.1  Lack of awareness about the increasing cases of HIV/AIDS especially in the Western countries and Africa and the repercussions related to the disease of Thallasaemia and Hepatitis especially in the Indo-Pak sub-continent (Thallasaemia especially being common amongst the Khoja community particularly  in Mumbai and to some extent in Karachi) results in multifold problems for the families concerned and the resultant socio-economic problems for the community on the whole.    
· Refusal on the part of the husbands to free their  wives from the fetters of matrimony by not agreeing to give consent for pronouncement of  Talaq even when it is established without any reasonable doubt that the concerned marriages are not tenable.
4.1   Refusal on the part of the husband by invoking Shar’ee powers is very common in Africa and Indo-Pak sub-continent for no particular rhyme or reason but harassment which is a clear indication of the sheer abuse of the spirit contained in  the related  Shar’ee law.  

· Recall of gifts exchanged between the brides and grooms and their nearest and dearest ones on the occasions of betrothals and weddings at the time of the termination of marriages.   
4.2 This practice is in vogue in almost all the Jamaats and is duly recognized and enforced by the matrimonial committees giving cause to further misunderstandings, misgivings, disputes and inconveniences. Rather than ensuring peaceful termination of marriage, this practice adds fuel to fire and results in enmities in-between families caused by material things of no much significance or value.

· Refusal on the part of the parties concerned to fulfill obligations agreed upon at the time of marriages whether the same had been agreed upon verbally or in writing in the form of marriage contract or otherwise on technical grounds. 
5.1 Owing to  the  practice  of  not  including  in  the Sigha (pronouncement) of   Nikah   the 

declaration related to the agreed upon obligations, whether agreed upon verbally or in writing, the parties tend to refuse to fulfill these obligations on technical grounds as the pronouncement related to the same have not been made  public or are not known to  parties other than the wedded couple and their respective parents  The gross violation of Shar’ee laws thus take place and remains unchecked.

· Lack of documents evidencing involvement of respective Jamaats at the time of formalization of marriages enabling the Jamaats concerned to intervene in cases of matrimonial disputes and/or arrange for termination of marriages.
6.1 This is very common in the Indo-Pak sub-continent and also in the Western countries 

especially when inter-communal, inter-denominational or inter-faith weddings take place.

· Lack of communication in between the respective Jamaats owing to non-involvement of the Jamaats at the time of formalizing marriages resulting in belated ad-hoc involvement of certain Jamaats resulting in gross injustice being caused to one of the parties concerned.  
7.1  Owing to non-involvement of the Jamaats at the time of formalizing marriages, it has 

been noticed that  one of the Jamaats  of the home towns of the bridegrooms  or of the brides
tend to entertain cases of matrimonial disputes lodged by either of the parties and tend to give one-party judgmenst without getting the involvement of or communicating with the home town Jqmaats of the other parties.  Lack of communication in between the Jamaats thus results in the issuance of ad-hoc or summary judgments at times resulting in miscarriage of justice. 

· Violation of the rights of one of the parties concerned at the time of the termination of marriages by ignoring the involvement of the Jamaats and seeking recourse to the ulemas and/or statutory organizations.  
8.1 Purposely ignoring the involvement of the Jamaats and arranging  for swift 

pronouncement of Talaq through ulemas (very much possible  in the Indo-Pak sub-continent)

or arrange  for divorces through Kadhis or courts of law.  This results in gross violations of the rights of one of the parties.  The rights of both the parties need to be protected as both the boys and girls are the sons and daughters of the community.        
· Lack of knowledge about the national laws and communal laws resulting in un-foretold inconveniences and losses especially in cases of inter-communal, inter-denominational and inter-faith marriages. 
8.2 This aspect has hitherto been either overlooked or ignored in total,  Inter-communal 

and inter-denominational marriages are becoming common especially in the Indo-Pak 
sub-continent and inter-faith marriages are now becoming common in the Western countries.

Besides Shar’ee angle, the socio-welfare-economic angle and the overall impact on the society cannot and should not be ignored.  The rights, privileges and benefits of the involved boys and girls cannot just be brushed aside – serious thought has to be given to the same and a course of action to protect the rights of our boys and girls have to be devised on a rather serious note with expediency.    
The right of granting Talaq according sto Shar’ee laws is normally vested with the husband.

National Laws, in particular regions are at variance with Shar’ee laws. These laws are often selectively applied.  Use and misuse of the Shar’ee Laws and/or National Laws disrupt the peace and tranquility in the society. Following are some cases of such selective applications :

· The husband arranges to pronounce Talaq  unilaterally – by ignoring or overriding the existing machinery for reconciliation and settlement provided by the Jamaats 
· The husband purposefully withholds  permission for the pronouncement of Talaq with a view of compelling the wife to opt for ‘Khula’ thus denying her the right to ‘Mahar’, maintenance during ‘Iddat’ and maintenance and upkeep of the children under her care and custody, and also, at times, demanding compensation from the wife in order to free her from the fetters of matrimony

· The wife, taking undue advantage of the law (e.g. Indian Law) by reporting ‘alleged mistreatment by the husband’  to the Police and thus compel the husband to arrange for swift divorce under duress
· In cases of inter-denominational marriages, the verbal  pronouncement of Talaq “thrice”
results in summary and instant termination of marriage

· In  cases inter-faith marriages (especially in the West) recourse to Court of Law demanding divorce on the grounds of incompatibility often result in divorces whereby the husbands have  to part with half of his properties.

Recognizing the fact that Shar’ee Laws are of  prime importance, the customary laws and traditions need to be reviewed and amended.  Laws of the land have also to be taken into consideration.  Cognizance has to be taken of the fact that inter-communal, inter-denominational and inter-faith marriages are on the increase in almost all the regions and there cannot be any effective check and control  over the same.  A broader outlook has therefore to be taken.  Based upon the principle of social justice and fair play, which is the prime essence of the Shar’ee Laws, a broad interpretation, understanding and application has to be devised to address our social malaise in ensuring and protecting our progeny in these fast changing times.

“  We are small men serving great causes.

    It is an uphill task and the paths are strewn with pebbles and thorns.

   But because the task is great, we have to adorn the mantle of greatness.”    

        (Pandit Jawaharlal Nehru on the eve of Indian independence in 1947).
Let the community adorn the mantle of  greatness, face challenges of the times, chalk out the ways and means of protecting our progeny and carve out a bright future for them.  

Let the community therefore take a bold step and agree upon the
‘ Procedure for the formalization and termination of Marriages’
 and introduce “ Marriage Contract ” as  a  must. 
· Procedures

· 1.  Engagement Registration

This should be made mandatory prior to the pronouncement of Nikah.  A public declaration about engagement or betrothal would prevent cases of double engagement often experienced in the Indo-Pak sub-continent where at times without breaking the first engagement, swift arrangement of Nikah with a wealthier or better educated suitor without public declaration of engagement tend to leave the person previously betrothed to in the lurch.  This form of action sometimes leads to unforetold problems and inconveniences at the nick time of recitation of Nikah or at the time of Rukhsati.  Both the Bride and the Bridegroom should sign the prescribed Form whose signatures should be attested by two witnesses preferably by their respective parents and close relatives.  All the Jamaats should agree upon the common format.  
* Suggested Format :  Annexure 1 (a) & (b). * 
· 2.  NOC -  No Objection Certificate/s
NOC of the Jamaat where the suitor is normally resident has to be produced by the suitor prior to Engagement Registration and/or pronouncement of Nikah.  A common prescribed form giving all the necessary details should be agreed upon by all the Jamaats.

If a girl is to get married at a place other than the home town, she should also produce NOC from the home town Jamaat where his father or guardian is a registered member. 

Besides the production of NOC of the Jamaat, the suitor, if already married, wishing to have a second wife, should produce an NOC from his existing wife and he should also sign an undertaking to treat both wives with justice and equity.  (In Pakistan, it is mandatory for a person to have a written consent from his first wife if he wishes to have a second wife, as otherwise it is a criminal offence in accordance with the national law – the person wishing to have a second wife has also to secure the “Permission of Arbitration Council under the Muslim Family Ordinance 1961). Conversion of monogamous to potentially polygamous forms of  marriages, apart from Shar’ee laws, have the connotations of national laws attached  to the same which have to be adhered to in order to avoid complications later on.    

      * Suggested Format :  Annexure 2.. 
· 3.  Health  Clearance  -  HIV/AIDS, Thallasaemia, Hepatitis
Health Clearance Certificates from the Jamaat’s approved clinical/medical laboratories should be produced by both the bride and the bridegroom prior to the pronouncement of Nikah.  This should be made mandatory.  Such Certificates must be attested by the Jamaats concerned.  

Ulema pronouncing Nikah without the involvement of the Jamaat need to be educated about the necessity of  verifying Health Clearance Certificates – necessary checks and controls as such be imposed where possible.  

Overall educational drives in this regard for the benefit of the general public need to be carried out on a high scale  through publications, use of media and through Majalis - especially during the months of Muharram, Safar and Mahe Ramadhan.  
· 4.  Nikahnama -  Marriage Contract 
      Recognizing the need of drawing up Marriage Contract,  based upon which the Jamaats 

      may then make arrangements for the solemnization and/or registration of Nikah.,  agreed

      standard formats be drawn and adopted to cover the following types of marriages:

1. Inter- membership       i.e.  in-between Khoja Shia Isna Aheries

      2.    Inter- communal          i.e. in-between  Khoja Shia Isna Asheries and non-Khoja 
                                            Shia Isna Asheries

3. Inter -denominational i.e. in-between Khoja Shia Isna Asheries and non-Shia Isna 

                                                 Asheries
4.  Inter - faith                   i.e.  in-between Khoja Shia Isna Asheries and Ahlul-Kitab.
       The standard formats of the Marriage Contracts be drawn in such a way that even those who 

       do not wish to get the involvement of the Jamaats for solemnization and registration of  

       Nikah may be able to use the same.  Non-members may also benefit from the same.

The exercise of the delegated power of divorce by the husband to the wife should however be bridled as otherwise misuse of the same may  possibly create havoc in the society.  The crucial roles of  “Matrimonial or Family Relations Commitstees” have to be specified and emphasized upon.  “Terms of Rreferences” of these committees have to be devised and agreed and in so far as possible made uniform throughout the world.

* Suggested Formats :  Annexures 3,4,5 & 6 .*       
· 5.  Nikah – Sigha – Pronouncement of  Shartil/Shurootil Ma’aloom

Just as the pronouncement of  “Mahril  Ma’aloom” (although not mandatory) is in vogue without publicly declaring the amount Mahar involved, with the introduction of ‘Marriage Contract”, the pronouncement of  “ Sharatil/Shurootil Ma’aloom ” be introduced whilst solemnizing marriages without publicly disclosing the details of agreed terms and conditions. 
 When this form of Sigha of Nikah is brought into vogue and made common, it would become an educational drive for the benefit of the general public.  Resultantly, the introduction of ‘Marriage Contract’ would tend to gain acceptance as the need of the same would slowly sink home amongst the general  members of the society in due course.  
* Suggested Format of  Vakalatnamas (Powers of Attorney) for Nikah – Annexure(a) & (b). *

· 6.  Issuance of Certificates – Jamaat – Statutoray Organizations

Besides providing necessary forms for arrangement of the solemnization of Nikah and issuance of  necessary certificates by the Jamaats, the need of registering and obtaining necessary certificates of registration of marriages from the statutory organizations according to the law of the land should not be overlooked – the same be facilitated by the Jamaat where the marriage is solemnized.  Guidance related to other applicable local national laws related to immigration, visa requirements, etc be provided by the Jamaat to visitors intending to contract marriage in places other than home towns.    
· 7.  Exercise of Rights
Since the delegated rights specified in the ‘Marriage Contract’ are bridled and can be exercised only with the direct involvement of the Jamaat/s concerned, for all intents and practical purposes, the formation of  “Matrimonial of Family Relations Committees” becomes a must. ‘ Terms of References ’ of  such  committees  need  to  be  agreed  upon so that they become uniform throughout the globe.
* Suggested Format :  Annexure 8.*
· 8.  Role of  Jamaat
The Jamaat being the supreme parent body , it has to do its best to protect the rights of its members and do all it can to promote their socio-welfare-economic-religious interests.  It can as such formulate  and regulate rules and regulations related to marriage, personal and property rights of the  husbands and wives, separation, divorce and other matrimonial reliefs and also other matters connected therewith and incidental thereto from time to time based upon its experience in keeping with the times whilst adhering to the Shar’ee and National laws. Assistance be also granted for issuance of certificates and/or obtaining necessary documents from the statutory organizations to those who have not sought the involvement of the Jamaats whilst solemnizing their marriages for no plausible reason due to sheer negligence or crelessness. Likewise, guidance be also provided  whenever legal advice or assistance is needed. Proactive roles of the Jamaats agreed upon on a common platform would go along way in alleviating the sufferings of its members and creating a healthy society all around the globe. 
                                                                                                                                                        
Annexure 1 (b).

ENGAGEMENT REGISTRATION 

Date: _________________

The Hon. Secretary

Khoja (Pirhai) Shis Isna Asheri Jamaat

KARACHI.

I, the undersigned, hereby known as the Bridegroom, 

follow the ________________________________________________________  faith. 

I was born in Karachi on ​​​​​​​ ​​​​​​​​​​​​​​​​​___________  and I am resident of   __________________ .

My engagement has been fixed with:

Miss_______________________________________________________ (full name) 
Of: ______________________________________________ _________  (full address)

Kindly register my engagement and make a public declaration of the same and oblige.

___________________________

WITNESSES:

Signature of the Bridegroom.


1.___________________________









   Name: _____________________


Full name and address of the Bridegroom:
   Address: ____________________

____________________________

2. __________________________








    Name: ____________________


____________________________ 

    Address: __________________

         Jamaat’s Registration Number: ______________  Dated: ​​​​___________________ 





                                                                   
Annexure  2.

N. O. C.  –  No  Objection  Certificate

Issued  by:

Khoja (Pirhai) Shia Isna Asheri Jamaat

KARACHI

======================================

This is to certify that:

Mr./ Miss : ____________________________________________________________________

Of: ________________________________________________________________(full address)
is a member / daughter of a member of our Jamaat who has paid in full the subscription and dues of the Jsmaat as of the date of the issuance of this certificate.

He / She is :  (delete where applicable)
Bachelor / Spinster                                      Divorcee                                         Widower / Widow 

Employed                                                    Self Employed                                 Unemployed

He / She has :

.................  Children :  ……………..  Sons aged  ………....     ………….  ………….. 

                                      …………….  Daughters aged ……..    ………….  ………….
Who are under the custody and care of:
Himself / Herself                                Previous Wife /  Previous Husband.

He is married with ………… wife/s and his wife/s have given consent/s to him to take 

2nd,  3rd, 4th  wife.
Our Jamaat has no objection if your Jamaat facilitates the wedding of the bearer of this certificate.
Issued under the seal and signature of the:

Khoja (Pirhai) Shia Isna Asheri Jamaat, Karacahi 


Signature/Seal 

Dated : ____________________________________


Annexure  7 (b).
Vakalatnama (Power of  Attorney)

For solemnization of Marriage

=========================

Date: _________________

The Hon. Secretary

Khoja (Pirhai) Shis Isna Asheri Jamaat

KARACHI.

I, the undersigned, hereby known as the Bridegroom, 

follow the ________________________________________________________  faith. 

I was born in Karachi on ​​​​​​​ ​​​​​​​​​​​​​​​​​___________  and I am resident of   __________________ .

My Nikah has been fixed with:

Miss________________________________________________________ (full name) 
Of: ______________________________________________ _________  (full address)

As per the Mahar and conditions stipulated in the Marriage Contract.
I hereby authorize __________________________________ to solemnize my marriage 

in keeping with the rules and regulations of the Khoja (Pirhai) Shia Ithna Asheri Jamaat,
Karachi.
_______________________


   WITNESSES:


Signature of the Bridegroom.


   1.  _________________________








   Name: ______________________


Full name and address of the Bridegroom:
   Address: ____________________
____________________________

2. __________________________








    Name: ____________________


____________________________ 
Address: __________________

     Jamaat’s Registration Number: ______________  Dated: ​​​​___________________                                                                               
Annexure  7 (a). 
Vakalatnama (Power of  Attorney)
For solemnization of Marriage
==========================

Date: _________________

The Hon. Secretary

Khoja (Pirhai) Shis Isna Asheri Jamaat

KARACHI.

I, the undersigned, hereby known as the Bride, 

follow the ________________________________________________________  faith. 

I was born in Karachi on ​​​​​​​ ​​​​​​​​​​​​​​​​​___________  and I am resident of   __________________ .

My Nikah has been fixed with:

Mr.________________________________________________________ (full name) 
Of: ______________________________________________ _________  (full address)

As per the Mahar and conditions stipulated in the Marriage Contract.

I hereby authorize _____________________________ to pronounce Nikah on my behalf
and solemnize my marriage in keeping with he rules and regulations of  the Khoja (Pirhai) 

Shia Isna Asheri Jamaat, Karachi. 

___________________________

WITNESSES:

Signature of the Bride.

            
1.___________________________









   Name: _____________________


Full name and address of the Bride:
              Address: ____________________

____________________________

2. __________________________








    Name: ____________________


____________________________ 

    Address: __________________

      Jamaat’s Registration Number: ______________  Dated: ​​​​___________________ 

                                                                                                                                                                 



Annexure 1 (a).





ENGAGEMENT REGISTRATION 








Date: _________________








The Hon. Secretary


Khoja (Pirhai) Shis Isna Asheri Jamaat


KARACHI.





I, the undersigned, hereby known as the Bride, 





follow the ________________________________________________________  faith. 





I was born in Karachi on ������� �����������������___________  and I am resident of   __________________ .





My engagement has been fixed with:





Mr. _________________________________________________________ (full name) 





Of: ______________________________________________ _________  (full address)





Kindly register my engagement and make a public declaration of the same and oblige.








___________________________		WITNESSES:


Signature of the Bride				1.___________________________	


							   Name: _____________________	


Full name and address of the Bride:		   Address: ____________________





____________________________		2. __________________________


							    Name: ____________________	


____________________________ 		    Address: __________________





=============================================================





Jamaat’s Registration Number: ______________  Dated: ___________________
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